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Search Incident to Arrest

(B)(3)(b) Scope of the Search; Auto searches incident to arrest; New York v. Belton: scope of vehicle search

State v. Oages, 227 S.W.3d 397 (Tex. App. - Eastland 2007, no pet. h.).

In Oages, a Texas court of appeals expressly adopted the New York v. Belton test for determining the validity of a search incident to traffic stop arrest under the Texas Constitution.  The defendant was charged with possession of marijuana after police discovered the drugs in the center console of the defendant’s vehicle during a traffic stop.  Citing Heitman v. State, 815 S.W.2d 681 (Tex. Crim. App. 1991), the defendant contended that while the search was constitutional under the U.S. Constitution as a valid search incident to an arrest, it was nevertheless unconstitutional under the Texas Constitution.

The court of appeals disagreed, holding that the police officer’s search of the passenger compartment of the defendant’s vehicle after the defendant was stopped for a traffic violation and arrested on an outstanding warrant was a valid search incident to arrest under the search-and-seizure provision of the Texas Constitution.  The court explained that in interpreting the search-and-seizure provision of the Texas Constitution with respect to a search incident to a traffic stop arrest, Texas follows the United States Supreme Court’s decision in New York v. Belton, 453 U.S. 454 (1981), that when a police officer has made a lawful custodial arrest of an occupant of a vehicle, the officer may, as a contemporaneous incident of that arrest, search the passenger compartment of the vehicle.
(C)(9)(a) Arrests: What is an arrest and when is a person seized?; Texas cases: What constitutes an arrest?
Wiede v. State, 157 S.W.3d 87, 96 (Tex. App.—Austin 2005, pet. ref’d).

In Wiede, the Third Court of Appeals rejected the State’s argument that a search of the defendant’s car constituted a search incident to arrest.  An individual observed the defendant’s car colliding with another vehicle.  After the collision, the individual approached the defendant’s car to ascertain the defendant’s condition.  The individual observed the defendant placing something between the seat and console of his car, and when police arrived at the scene, the individual told them what he had witnessed.  The police checked between the seat and console and found a baggie containing a controlled substance.  The State then moved to revoke the defendant’s probation.

The court of appeals restated the law that warrantless searches are permitted incident to arrest, and that the arrest can occur after the search so long as sufficient probable cause for the arrest existed before the search.  Citing State v. Ballard, 987 S.W.2d 889, 892 (Tex. Crim. App. 1999), the court of appeals held that the arrest must occur within the same encounter, and that because there was no arrest in the present case for the traffic violation a few minutes after the search or later when the defendant was taken to the hospital, the search was not incident to an arrest.
(D)(4)(a)  Legality of the Arrests; Texas cases; Offense committed within officer’s view

State v. Gray, 158 S.W.3d 465 (Tex. Crim. App. 2005) (en banc).

In State v. Gray, the Court of Criminal Appeals distinguished between findings of historical fact and the application of law to facts in holding that the court of appeals had not trespassed on the trial court’s discretion in finding facts.  The police received a tip from a confidential informant that the defendant would be transporting narcotics at an intersection.  Police observed the defendant at the intersection and stopped him after he turned without signaling his intention to do so.  The defendant consented to two searches of his vehicle, but no drugs were discovered.  The police arrested him for failing to signal a turn, and during their search of his person incident to the arrest, police discovered drugs.

The trial court suppressed the drugs on the ground that the defendant’s arrest was pretextual.  The court specifically found that there was no evidence to support the probable cause of the pretext for the arrest.  The court of appeals reversed the trial court’s ruling on the ground that the record reflected evidence of six articulable circumstances observed by police—including suspicious, uncharacteristic behavior and walking “kind of squinched up” as though something was between the defendant’s buttocks—as reasonable suspicion for the continued detention of the defendant.  
The Court of Criminal Appeals interpreted the trial court’s ruling to mean that the facts testified to did not amount to probable cause for the arrest.  The court reasoned that this was a question of the application of law to facts, which courts of appeal may make de novo: “The court of appeals did respect the trial court’s findings in this regard, although it differed with the trial court (as it was authorized to do) on the legal consequences of the facts.”  Because the police had probable cause to believe that Gray committed a traffic offense, his arrest was proper, as was the search of his person incident to that arrest. 
Dew v. State, 214 S.W.3d 459 (Tex. App.—Eastland 2005, no pet.).

Police executed a traffic stop of the defendant based on two traffic violations.  The defendant stated that he did not have identification with him, but he gave his name.  The police obtained identification from the other three individuals in the vehicle and discovered that one of them had a warrant for his arrest.  The police removed the defendant and the other individuals from the vehicle and performed a pat-down.  

During the pat-down, one of the officers felt a very thick wallet-type object in the back pocket of the defendant’s pants.  The officer could see cards and materials inside the wallet, and he removed it to check for identification.  Upon opening the wallet, the officer discovered a small bag containing cocaine.

The defendant was convicted of possession of cocaine.  He appealed his conviction in part on the ground that the trial court wrongly denied his motion to suppress the cocaine found in his wallet during a pat-down search for weapons.   
The court of appeals held that the police had not exceeded the scope of permissible pat-down searches of the defendant’s person under Terry v. Ohio, by seizing the wallet in which cocaine was discovered from the defendant’s pocket.   The court emphasized that an officer testified that he immediately recognized the item in the defendant’s back pocket as a wallet, rendering the seizure permissible under the “plain feel” exception.  
The court noted that if a protective pat-down search goes beyond what is necessary to determine whether the detainee is armed, it is no longer valid under Terry.  Moreover, the court emphasized that if an officer is legitimately conducting a Terry pat-down, no additional privacy interest is implicated by the seizure of an item that the officer can already identify through his sense of touch.  
The court concluded that the search of the defendant’s person and seizure of his wallet from his pocket during the traffic stop were justified as a search incident to arrest in light of the fact that the defendant committed a misdemeanor by driving without a driver’s license.   Finally, the court concluded that the police did not exceed the scope of a permissible search during the traffic stop by searching the inside of the defendant’s wallet where the officer, before opening the wallet, saw, in plain view, the corner of a plastic bag protruding from the wallet containing white powder.  The court held that the search was valid as a search incident to arrest. 

Consent Search

(B)(2) Determining Voluntariness: Totality of Circumstances

United States v. Dilley, 480 F.3d 747 (5th Cir. 2007), petition for cert. Filed, (May 30, 2007) (No. 06-11693).
In Dilley, the Fifth Circuit addressed the voluntariness of the defendant’s consent to search a storage facility following his arrest.  After police arrested the defendant near a storage facility where they believed the defendant rented a unit, they requested the defendant’s consent to search his unit.  The defendant responded: “I don't have a unit over there.   You can search any of them over there.   You are not going to find anything.”  Id. at 748.

After police discovered a gun, ammunition, plastic bags, and a personalized license plate bearing the defendant’s name in the storage unit, the defendant argued that because he had denied ownership of the unit, he did not give valid, free, and voluntary consent to a search.  The defendant also argued that when he denied ownership of the unit, the police could not have thought he had the authority to consent to a search. 
The Fifth Circuit held that a reasonable officer could have believed that the defendant had authority to consent to the search, despite his “bald denial” of ownership: “[The defendant] maintained the expectation of privacy in his storage unit even after denying his ownership, then he exercised his property rights by consenting to a search of the location.”  Id. at 750.  The court held that the evidence was admissible as it resulted from a valid consent search.
(C)(1) Rendering Consent Involuntary: Level of Unlawful Police Conduct

United States v. Gomez-Moreno, 479 F.3d 350 (5th Cir. 2007).

In Gomez-Moreno, police received an anonymous tip that the defendant’s residence was being used to house illegal aliens.  After surveilling the residence, the police gathered in a nearby park to assess the situation.  While they were at the park, an individual walking by saw the police gathered there and allegedly ran toward the residence.  The police then went to the residence to conduct a “knock and talk.”  As the court observed: “Apparently a transition was occurring from ‘knock and talk’ to ‘knock down and search.’”  Id. at 353.

When the police arrived at the residence, which included a smaller dwelling in the backyard, they announced that they were the police and requested the individuals inside to open the doors.  At about this time, a man exited the residence, saw the police, and ran back inside.  The police followed him inside to secure the premises.   

After the police had entered both the residence and the smaller dwelling and ordered everyone into the backyard, the defendant identified herself as the owner of the residence.  The police did not tell her she was under arrest.  She confirmed that there were other individuals hiding in the residence and the smaller dwelling, and she signed a consent to search the premises.

The court held that the search could not be validated based on the existence of exigent circumstances because any such circumstances were created by the conduct of the police.  The court emphasized that while the “knock and talk” approach was reasonable under the circumstances, the police failed to properly execute it:

[T]he officers did not engage in a proper “knock and talk” but instead created a show of force when ten to twelve armed officers met at the park, drove to the residence, and formed two groups—one for each of the two houses—with a helicopter hovering overhead and several officers remaining in the general area surrounding the two houses.   
Id. at 355.  The court also distinguished between the voluntariness of the defendant’s consent and whether that consent was “an independent act of free will, given the closeness in time between the initial unconstitutional raid and the consent she gave.”   Id. at 358.  The court ultimately concluded that because (1) the police impermissibly created the exigent circumstances, and (2) the defendant’s consent was not an independent act of free will, the searches were unreasonable under the Fourth Amendment.   
(C)(3) Rendering Consent Involuntary: Texas cases

Gutierrez v. State, 221 S.W.3d 680 (Tex. Crim. App. 2007).
In Gutierrez, the Texas Court of Criminal Appeals assessed the voluntariness of the defendant’s consent after holding that the police did not have exigent circumstances to conduct a search of the defendant’s home.  This case involved widely disparate accounts by the police and the defendant regarding the facts underlying the voluntariness of the defendant’s consent to search his home.  

The court restated the burden of proof on the State to prove by clear and convincing evidence that the consent was given voluntarily.  The court also emphasized that it reviewed the evidence in the light most favorable to the trial court’s finding of voluntariness, and that the trial court had clearly resolved credibility issues in favor of the State.  Notably, the Court of Criminal Appeals upheld the trial court’s denial of the defendant’s motion to suppress even in light of the undisputed fact that the defendant signed the consent form after the police had already entered his home.
Johnson v. State, 226 S.W.3d 439 (Tex. Crim. App. 2007).

In Johnson, the defendant placed a 911 emergency call to the police and informed them that she had just shot her husband in self-defense.  The police went to the home and found the husband dead on the living room floor.  After the defendant was placed in the patrol car, police conducted an initial investigation, including a search of the residence.  At trial, the defendant argued that the evidence obtained during the initial investigation should have been suppressed because the officers did not have a warrant.

The Court of Criminal Appeals held that the search of the residence was valid as a consent search: “By calling 911 and asking the police to come to her home, appellant consented to the police entry and to their initial investigation of the death of her husband.”  Id. at 441.  The court explained that when a homeowner makes a 911 call and requests immediate assistance because of an emergency, he or she is consenting to: (1) the arrival and entry of the responding officers to resolve that emergency, and (2) absent any evidence of the revocation of that consent, an objectively reasonable limited investigation by the responding officers into the emergency that the homeowner reported.    
Graham v. State, 201 S.W.3d 323 (Tex. App.—Houston [14th Dist.] 2006, pet. ref’d).

The police raided a methamphetamine lab and observed a blue truck with an orange tailgate outside the lab.  The police discovered that the truck belonged to the defendant, a/k/a “The Professor,” as he was known in the illegal narcotics community.  The defendant was not at the lab when it was raided, but his girlfriend was present and arrested.

After the girlfriend was released, the police followed her to a travel trailer where they suspected the defendant was present because they recognized his truck outside the trailer.  The police approached the trailer and announced their presence.  The door to the trailer was open slightly, and the officers saw the defendant’s face clearly as he lifted his head from a bed inside.  The officers went into the trailer, detained the defendant, and performed a protective sweep where they found a “clandestine” methamphetamine lab.  The officers took the defendant outside the trailer where he signed a written consent to search the premises.  Based on evidence obtained in the search, the defendant was convicted of possession of controlled substance and possession of chemicals with the intent to manufacture methamphetamine.

The court of appeals held that the record reflected clear and convincing evidence that the defendant’s consent to the search was freely and voluntarily given.  An officer testified that he advised the defendant of his rights and asked him if he could read, and that the defendant said he understood his rights and could read.  The officer then read the consent-to-search form to the defendant and removed his handcuffs so that the defendant could read the document himself.  Moreover, when the officers asked if they could search the trailer, the defendant responded affirmatively.  Another officer corroborated this testimony, and also stated that the defendant was very cooperative and that no force was used to make him sign document.  Accordingly, the court of appeals upheld the search as a valid consent search. 
Montanez v. State, 211 S.W.3d 412 (Tex. App.—Waco 2006, no pet.).

In Montanez, the defendant was driving in a vehicle with another individual when they were pulled over by police for violations relating to obstruction of the vehicle license plate.  Based on the defendant’s and passenger’s answers to questions, the police officer became suspicious and asked the defendant if he could search the vehicle.  The defendant consented to the search.

The officer searched the vehicle and found evidence that indicated that a secret compartment had been installed in the gas tank.  After a canine unit indicated the presence of drugs near the area of the gas tank, the officer ordered the defendant to follow him in his vehicle to another locale to inspect the gas tank.  The police ultimately recovered seven kilograms of cocaine from the gas tank.

The defendant moved to suppress the evidence obtained in the search on the ground that his consent to the search was involuntary.  Specifically, the defendant contended he did not understand the English language sufficiently to render his consent voluntary.  The court emphasized that its role was to determine whether, after giving almost total deference to the trial court’s determination, the trial court abused its discretion by finding that the State proved by clear and convincing evidence that the defendant voluntarily consented to the search.  The court noted that the defendant only began to exhibit any indication that he did not understand the English language when the officer asked for consent to search.   The court also emphasized that the videotape did not affirmatively establish that the defendant did not understand the English language.   Accordingly, the court of appeals held that the trial court did not abuse its discretion by denying the motion to suppress.  

Finally, in response to the defendant’s argument that the police exceeded the scope of his consent by ordering him to follow them to another locale to continue the search, the court restated the well-settled principal that 

a request to search “the car” reasonably includes all areas of the vehicle and excludes none. When an officer specifically asks a suspect if he can search a vehicle for illegal contraband, and the suspect answers affirmatively, a reasonable person would construe the consent to extend to any area of the vehicle in which such objects could be concealed.
Id. at 416.     
Saldivar v. State, 209 S.W.3d 275 (Tex. App.—Fort Worth 2006, no pet.).  

At approximately 1:30 a.m., a police officer stopped the defendant’s vehicle at a park.  The officer ticketed the defendant for being in the park after hours and for being a minor in possession of alcohol.  As the defendant turned to go back to his vehicle after receiving the citations, the officer asked if there was anything else significant in the defendant’s vehicle, including “contraband” and “weapons.”  The defendant responded that he had cocaine in his glove compartment.  When the officer asked if he could retrieve the cocaine from the vehicle, the defendant consented.  The defendant was charged with and convicted of possession of cocaine.  He appealed his conviction in part on the ground that his consent was involuntary.

The court of appeals provided a brief discussion regarding the distinctions between the three recognized categories of interactions between citizens and police officers—“encounters, investigative detentions, and arrests”:

Unlike investigative detentions and arrests, which are seizures for Fourth Amendment purposes, an encounter is a consensual interaction, which the citizen is free to terminate at any time.   The dispositive question is whether the totality of the circumstances shows that the police conduct at issue would have caused a reasonable person to believe that he was free to decline the officer's requests or otherwise terminate the encounter. If so, the interaction is a police-citizen “encounter.” 

A detention, as opposed to an arrest, may be justified on less than probable cause if a person is reasonably suspected of criminal activity based on specific, articulable facts.  Reasonable suspicion exists when, based on the totality of the circumstances, the officer has specific, articulable facts that when combined with rational inferences from those facts, would lead him to reasonably conclude that a particular person is, has been, or soon will be engaged in criminal activity.  
The court then turned to the issue of the voluntariness of the defendant’s consent to search his vehicle for the cocaine, emphasizing that the Fourth Amendment does not require that a lawfully seized defendant be advised that he is “free to go” before his consent to a search will be recognized as voluntary.  The court ultimately concluded that the defendant’s consent to the search of his vehicle glove compartment was voluntary.  Specifically, the defendant consented when the officer asked if he could retrieve the cocaine from the glove compartment.  The defendant admitted in his testimony that he gave consent to the search because he had already informed the officer that there was cocaine in the glove compartment of his vehicle.  Moreover, there was no testimony in the record about any actions by the officers reflecting that the defendant was coerced by them to grant permission to retrieve the cocaine after he told them it was in his vehicle, or that his consent was in any other way involuntary.
Flores v. State, 172 S.W.3d 742 (Tex. App.—Houston [14th Dist.] 2005, no pet.).

In Flores, the court of appeals held that coercive police tactics rendered the defendant’s consent to search his residence involuntary.  Police received a tip from a confidential informant that drug dealing activity was taking place at the defendant’s residence.  Without a warrant, officers went to the residence and knocked on the door.  The defendant’s mother answered the door and told them she would get the defendant from the garage.  The officers did not wait at the door, but instead went around to the rear of the house where the garage was located.  The defendant was walking out of the back of the house when the officers approached him and asked to speak with him in the front yard.

The defendant accompanied the police to the front yard where they requested consent to search the residence.  The defendant declined to consent.  The officers then searched the defendant and found a small bag of marijuana in the his front pocket.  They then placed him in the backseat of a patrol car.
The defendant testified that the officers told him that they would have to secure the house if he refused to consent to the search.  The defendant interpreted the officers’ statements to mean that his mother and son would have to leave the house, possibly with the police, if he did not consent to the search.  The defendant ultimately consented to the search, and the police found a large quantity of marijuana in the garage. 

The court of appeals held that the evidence should have been suppressed on the ground that the defendant’s consent to search of his residence was not freely and voluntarily given.  The court concluded that the defendant’s consent was the result of coercive police tactics, and that the officers could not have obtained a search warrant solely based upon an anonymous tip.  The court further reasoned that the anonymous tip did not establish reasonable suspicion to justify a pat-down search of the defendant.  Moreover, the court noted that the officers did not read the defendant his Miranda rights upon his arrest.  The court particularly emphasized the police’s last ditch effort to obtain consent while the defendant was handcuffed in back of patrol car, i.e., the officers’ statements to the defendant that if he did not consent, his mother and young son would be required to vacate the house while officers secured residence.  
Hart v. State, 173 S.W.3d 131 (Tex. App.—Texarkana 2005, no pet.).

In Hart, the court of appeals held that even in light of the fact that the defendant was in custody for approximately an hour before being given his Miranda warnings, and that he was in custody for approximately four hours before he gave his consent to search his residence, the defendant’s consent was nonetheless voluntary: “The record does not show any activity by the officers that would be such as to overpower the free will of the defendant, and we do not find that the court abused its discretion by denying the motion to suppress.”  Id. at 147.  The court also held that statements by police officers to the effect that the defendant “needed to give the officers what they needed in order to clear his name” were not sufficiently coercive to render the defendant’s consent involuntary. 
State v. Garrett, 177 S.W.3d 652 (Tex. App.—Houston [1st Dist.] 2005, pet. ref’d).

A police officer executed a traffic stop of the defendant’s vehicle based on speeding and mud-flap violations.  The officer had to pull himself up to the level of the defendant’s driver-side window to explain the nature of the violations and, when he did so, he observed an open liquor bottle behind the front seat of the truck.  The officer then asked if he could search the truck, and the defendant consented to the search.  The officer found marijuana residue and a small vial containing white powder.

Another officer passing the scene pulled over and advised the first officer that the defendant had been known to keep illegal narcotics in the door panels of his truck.  The first officer tested the contents of the vial and arrested the defendant when the test indicated the presence of cocaine.

The police then obtained a search warrant to search the panels of the truck and drove the truck to another location to perform the search.  The search yielded several types of illegal substances.  The defendant moved to suppress the evidence seized as a result of the search, and the trial court granted the motion to the extent it complained of the search warrant.  Specifically, the trial court held that the search warrant was an “evidentiary” search warrant that did not explicitly list the illegal substances seized from the truck’s door panel.   Additionally, the court’s order stated that the items seized from the door panel were not in plain view.    

The court of appeals reversed the trial court’s decision on the ground that the defendant’s consent for the officer to search his truck negated the need for a search warrant to search the door panels of the truck or to seize items visible once the officers removed the panels.  Thus, the court reasoned, the nature and insufficiencies of the warrant were irrelevant.

Moreover, the court held that the record did not reflect that the defendant limited his consent to a particular area of his truck.  The court reasoned that because illegal contraband could have been concealed inside the door panels of the defendant’s truck, a reasonable officer would have construed the defendant’s consent to extend to that area.  The court concluded that the defendant’s consent, which the defendant did not revoke, extended to the search of the truck following its removal to the sheriff’s department after the defendant was arrested based on the discovery of the illegal substance remnants and drug paraphernalia that had been legally seized.
The court emphasized that the standard for measuring the scope of a suspect’s consent to search under the Fourth Amendment is that of objective reasonableness, i.e., what the typical reasonable person would have understood by the exchange between the officer and the suspect.  The court also explained that the scope of a search is generally defined by its expressed object, and that a suspect may limit the scope of the search to which he consents.
The court concluded that absent an officer’s request or a suspect’s consent limiting a search to a particular area of a vehicle, such as the trunk or passenger compartment, a request to search the car reasonably includes all areas of the vehicle and excludes none.  Keeping in line with the reasonableness standard, the court held that when an officer specifically asks a suspect if he can search a vehicle for illegal contraband, and the suspect answers affirmatively, a reasonable person would construe the consent to extend to any area of the vehicle in which such objects could be concealed.   
Matthews v. State, 165 S.W.3d 104 (Tex. App.—Fort Worth 2005, no pet.).

In Matthews, the defendant was arrested after police discovered crack cocaine in a shaving kit located in a gym bag behind the seat of a vehicle.  The police had obtained a warrant to search the defendant’s cousin’s house; the warrant specifically authorized the search of “all vehicles and detached buildings within the curtilage therein named.”  Id. at 108.  When the police served the warrant, they noticed a vehicle located slightly off the property described in the warrant.  The vehicle was driven by the defendant but owned by the defendant’s mother.  The police obtained the defendant’s consent to search the vehicle and discovered drugs inside.

The court first held that the State was judicially estopped from arguing that the defendant lacked standing to challenge the search of the vehicle because he was not the owner.  The court chastised the State for taking inconsistent—as opposed to alternative—positions in judicial proceedings, i.e., arguing that the drugs found in the vehicle were the defendant’s, while also arguing that the defendant lacked standing to challenge the search because he did not own the vehicle.  The court also held that because the defendant had his mother’s permission to use the vehicle, he had standing to challenge the search: “A defendant also has standing to challenge the search of a car he does not own if he shows that he gained possession of the car from the owner with the owner’s consent or from someone authorized to give permission to drive it.”  Id. at 112.
The court sustained the defendant’s first issue that the vehicle was not located within the area authorized by the search warrant but was instead located in a public street.  Accordingly, the court reasoned that the search was warrantless and should be reviewed under the “automobile exception,” which “permits officers to conduct a warrantless search of an automobile so long as there is probable cause to believe that a crime has been committed and that there is contraband located in the vehicle.”  Id. at 115.  The court held that because the State failed to sustain its burden of showing probable cause to justify the warrantless search, the search of Appellant's truck was not justified under the “automobile exception.”

After noting that the State had not raised the issue of consent on appeal, the court addressed consent on the ground that it was raised in the trial court.  Without reviewing any specific evidence or facts, the court ultimately held that the State had failed to sustain its burden of showing free and voluntary consent to search.  Accordingly, the search was invalid, and the evidence should have been suppressed.

Cleveland v. State, 177 S.W.3d 374 (Tex. App.—Houston [1st Dist.] 2005, pet. ref’d).

In Cleveland, the defendant was convicted of murdering his wife and sentenced to life in prison.  The defendant appealed his conviction in part on the ground that the police’s search of his residence after the murder violated the Fourth Amendment.  The trial court overruled the defendant’s motion to suppress the evidence recovered as a result of the search on the ground that the defendant consented to the search.

The court of appeals reviewed the factors for determining voluntariness of consent, i.e., whether the consenting person was in custody when he or she consented to the search, whether the consenting person was arrested at gunpoint, and whether the consenting person was informed that he or she did not have to consent.  The court also emphasized that while a police officer’s failure to inform the consenting person that he or she can refuse consent to search is a factor to consider, its absence does not automatically render the consent involuntary.  

The court concluded that the defendant had consented to the search of his residence voluntarily, knowingly, and intelligently, despite the fact that the defendant was under arrest in handcuffs in the back seat of the patrol car when he gave consent to search.  The court emphasized that the officers’ guns were not drawn when the defendant gave his consent, and there was no evidence that any threats were made to the defendant before he signed the consent form.  The court also noted that the police read the defendant his rights before he gave consent, and the defendant was informed, both orally and in writing, of his constitutional right not to have officers search his residence.   

Lerma v. State, 172 S.W.3d 219 (Tex. App.—Corpus Christi 2005, pet. ref’d).

In Lerma, the victim’s mother awoke to find both the defendant and victim missing from the apartment.  She also noticed several items missing, including the telephone headset receiver, the victim’s shoes, the mother’s wallet, and several documents.  The victim’s mother contacted the police and reported the victim missing.  Shortly thereafter, the defendant returned to the apartment without the victim.  The police arrived and questioned the defendant regarding the victim’s whereabouts.  When the defendant was asked whether the police could search his car, he not only consented but also helped them open his truck.  The police found the items that the victim’s mother claimed were missing.  

At trial, the defendant moved to suppress the items on the ground that they were the fruits of an unlawful search; the trial court denied the motion to suppress, and the defendant was convicted.  The defendant appealed his conviction in part on the ground that the police had found items indicating his guilt in an unlawful search of his vehicle.  

The court of appeals held that sufficient reasonable suspicion existed in connection with the disappearance of the victim to warrant the defendant’s custodial detention.  Specifically, the victim was missing from his apartment, the defendant had also been missing from same apartment where no sign of forced entry was present, and an incident report on the missing victim had been filed.  When the police arrived at the apartment, they asked the defendant investigative questions concerning the whereabouts of the missing victim.  Importantly, the police did not draw their service weapons or tell the defendant that he was not free to leave, nor did the defendant request to leave.  Also, the court noted that a reasonable number of officers was present at the apartment to conduct the investigation, and restraints were not immediately placed on the defendant.
The court held that sufficient probable cause existed in connection with the disappearance of the victim to warrant the defendant’s arrest.  The court noted that one of the officers arrived at the apartment with knowledge of the defendant’s arrest warrant, and the police found missing items in the defendant’s vehicle that were connected with the victim’s disappearance.
The court also held that the defendant's consent to have his vehicle searched was freely and voluntarily given.  The court noted that prior to the defendant’s consent to the officers’ search of his vehicle, only two officers were present, and the defendant was advised of his Miranda rights.  The defendant was subject to investigative detention only and not yet under custodial arrest.  He unequivocally consented to the search of his vehicle by telling the officer to go ahead and check the vehicle out.  Finally, the court emphasized that the defendant demonstrated his voluntariness by assisting the police in unlocking his trunk, and there was no evidence showing force, threat, coercion, or claim of authority: “Because the officers did not exceed the scope of their detention of appellant prior to arrest, we conclude appellant voluntarily and freely consented to the search.”  Id. at 227.     
Cisneros v. State, 165 S.W.3d 853 (Tex. App.—Texarkana 2005, no pet.).

In Cisneros, the court of appeals held that the defendant’s consent was involuntary in the face of a police officer’s misrepresentation that he did not need a search warrant to search her car.  The court emphasized that the officer’s statement was accurate only under a limited set of circumstances, including probable cause to believe a crime has been committed or contraband is in the vehicle, neither of which was present.  

A police officer stopped the defendant for speeding and asked for her consent to search her vehicle.  When she refused, the officer asked her why she was refusing to consent to the search.  She explained that her attorney had advised her never to consent to a search unless the police had a warrant.  At that point, the officer informed the defendant that he did not need a warrant to search a vehicle.  The defendant then consented to the search and told the officer he would not find anything.  The officer found less than two ounces of marijuana, and the defendant was charged with possession.    

The State had initially argued that (1) the police had probable cause to conduct the search, and (2) the defendant consented to the search.  However, on appeal, the State limited its justification for the search to consent.  The court reasoned that to permit officers to represent that no warrant is necessary to search a vehicle “would allow the automobile exception to swallow the rule against unreasonable searches and seizures by allowing officers to suggest—falsely—that people lack the right to resist an automobile search.”  Id. at 858.  The effect of the officer’s statement to the defendant was to render her consent to search the vehicle involuntary, and the evidence discovered as a result of the search should have been suppressed.  The court also emphasized that while the officer testified that he had no probable cause to search the defendant’s vehicle, and that the search could only be upheld as a consent search, “an arresting officer’s state of mind (except for the facts that he knows) is irrelevant to the existence of probable cause.”  Id. at 858 n.4.

(D)(3) Third Party Consent: Hotel guests

United States v. Taylor, 482 F.3d 315 (5th Cir. 2007).

In Taylor, the Fifth Circuit recognized that the issue was “the extent to which Taylor has rights to assert Fourth Amendment protections to his girlfriend’s residence”; however, the court held that the search was valid based on the separate ground of reasonable suspicion.  Id. at 318.  Taylor had been convicted of burglary and released pursuant to an early release program that required him to recognize that he retained “inmate status” during his participation in the program and thus was “subject to search of [his] person, residence, or vehicle by [his] Field Officer or any other law enforcement officer at any time.”  Id. at 316.  Taylor did not comply with the program’s conditions, and a complaint was made against him for malicious mischief.  The complaint also alleged that he possessed a handgun in violation of his parole.

Police learned that Taylor was likely at an apartment that was not rented in his name, but in his girlfriend’s name.  When the police’s knock went unanswered, they entered the apartment, arrested Taylor, searched the apartment, and found a handgun.  Taylor moved to suppress the handgun on the ground that the scope of his consent pursuant to the parole program did not cover his girlfriend’s apartment, as he was merely an overnight guest there.

The Fifth Circuit first held that Taylor had standing to challenge the search as an overnight guest.  The court then acknowledged the existence of his written consent, but held that the search was valid because the police had reasonable suspicion prior to the entry and search.  Specifically, the court focused on the specific facts of the case, i.e., the police had a misdemeanor arrest warrant at the time they entered the house, as well as evidence suggesting that Taylor was in possession of a firearm and that he was in violation of the conditions of his parole.  The court concluded that this evidence was sufficient to support a determination that the police had reasonable suspicion that Taylor may have been engaged in criminal conduct.       
 (D)(6)(b)  Texas Cases: Scope of third party consent

Alameda v. State, No. PD-0231-06, 2007 WL 1828371, at *3-4 (Tex. Crim. App., June 27, 2007) (not yet released for publication).
In Alameda v. State, No. PD-0231-06, --S.W.3d-- *3-4 (Tex. Crim. App. June 27, 2007), the Court of Criminal Appeals applied the vicarious-consent doctrine to recognize a parent’s right to consent to the recording of a child’s telephone conversations.  In Alameda, the defendant challenged the admissibility of recordings of telephone conversations between him and a minor on the ground that they were intercepted in violation of Code of Criminal Procedure article 38.23 because they were recorded without his consent.  Id. at *1.

The Court of Criminal Appeals held that the trial court properly admitted tape recordings of telephone conversations between the minor and the defendant, who was ultimately convicted of sexually assaulting the minor.  Id. at 2-3.  The court noted the absence of Texas state law on the issue of vicarious consent and relied on Pollock v. Pollock, 154 F.3d 601 (6th Cir. 1998), as articulating the factors for valid vicarious consent: “vicarious consent is acceptable if the parent had an objectively reasonable, good-faith belief that consenting for the child was in the child’s best interest.”  Alameda, 2007 WL 1828371 *3.  The court also specifically rejected the defendant’s argument that because the minor was thirteen years old, she was capable of actual consent.  The court concluded that the minor’s capability of actual consent did not foreclose the parent’s ability to vicariously consent on her behalf.  Id. at *3.  
United States v. Freeman, 482 F.3d 829 (5th Cir. 2007).

In Freeman, police approached two individuals on a train platform based on their suspicious travel itineraries.  One of the individuals identified himself as “Ted Brown” (“Brown” was later identified as Freeman) and consented to a search of his untagged bag in the bottom luggage compartment of the train; the search uncovered nothing of significance.

The other individual, Chan, told police his ticket was in his sleeping car and agreed to go onto the train to get it.  Police followed Chan onto the train and obtained his consent to search the sleeping car.  Chan told police all of the bags in the room belonged to him.  The police discovered a backpack in a large pocket located behind a seat in the room; the backpack contained cocaine and other items indicating it belonged to “Ted Brown.”

The Fifth Circuit held that even though Chan was not informed that he could refuse consent, his consent was nevertheless voluntary in the absence of any evidence of coercion.  The court also emphasized that Chan’s testimony that he was unaware of the cocaine in the backpack was further evidence of the voluntariness of his consent.

The court further held that the backpack was within the scope of Chan’s consent because Chan had told the police the bags in the room were his, and the backpack was unlocked.  The court also examined cases holding that specific consent to search individual containers is not required once consent to search a vehicle has been obtained.

Finally, the court held that Chan had apparent authority to consent to the search of the backpack because a reasonable officer could have concluded he had authority to consent.  Specifically, the court focused on Chan’s statements that all of the bags in the room were his, along with Freeman’s statement that the bag located in the luggage compartment in the bottom of the train was his only bag.  Alternatively, the court opined that Chan might have had actual authority to consent to the search of the backpack as a co-occupant of the sleeping car.   
Malone v. State, 163 S.W.3d 785 (Tex. App.—Texarkana 2005, pet. ref’d).

In Malone, police searched the defendant’s bedroom and the common areas of the defendant’s home based on a consent form signed by the defendant’s hearing-impaired brother.  The defendant contended that his brother did not have authority to consent to the searches.  

The court first restated the well-settled tenet that a third-party may properly consent to a search when the party has equal control over and equal use of the premises being searched.  The court then acknowledged precedent distinguishing between actual authority to consent to the search of a common area versus an individual’s bedroom.  The court concluded that because the officers were told that the defendant’s brother “stayed in the living room,” the State had failed to show that the defendant’s brother had equal control of the defendant’s bedroom.  Accordingly, the court reasoned that the defendant’s brother did not have actual authority to consent to a search of the defendant’s bedroom.
In addressing apparent—as opposed to actual—authority to consent, the court acknowledged that the Texas Court of Criminal Appeals has not expressly adopted the apparent authority doctrine.  The court emphasized the burden of the State in relying on the apparent authority doctrine: 

If the officers do not learn enough and if the circumstances make it unclear whether the property is subject to “common authority” by the person giving consent, “then warrantless entry without further inquiry is unlawful unless authority actually exists.”  

Id. at 798.  The court again noted that one of the officers testified that he knew the defendant’s brother did not share the bedroom with the defendant.   Therefore, the court concluded, it was not reasonable for the officers to proceed with the warrantless search pursuant to the apparent authority of the defendant’s brother to consent to a search of the defendant’s bedroom.   

(D)(6)(d)  Third-Party Consent; Texas Cases; Co-occupants
Brown v. State, 212 S.W.3d 851 (Tex. App.—Houston [1st Dist.] 2006, pet. filed April 23, 2007).

In Brown, the First Court of Appeals examined the recent United States Supreme Court decision Georgia v. Randolph, 547 U.S. 103 (2006) (“[A] physically present inhabitant’s express refusal of consent to a police search is dispositive to him, regardless of the consent of a fellow occupant.”), in holding that evidence discovered during a search of a hotel room was admissible.  The defendant and another individual were arrested during a traffic stop.  The individual arrested with the defendant told police that he was staying at a nearby hotel.  Because the vehicle driven by the defendant and the other individual contained items suggesting to police that the two men had been involved in a series of robberies, the police went to the hotel to perform a search of the room.  

Upon confirming which room the defendant had rented, the police knocked on the door of the room.  The defendant’s wife answered and verbally agreed to permit the police to enter the room to search for other occupants.  While in the room, police noticed drug paraphernalia.  They returned outside and asked the defendant’s wife for consent to search the room.  She signed a written consent.  As a result of the search, the police found additional items indicating that the defendant had taken part in a string of robberies.
After holding that the defendant had standing to challenge the search, the court of appeals concluded that the defendant’s wife had apparent authority to consent to the search.  The court reasoned that Georgia v. Randolph did not apply to the search at issue because the defendant was not present when consent was requested or given.    The court also held that the defendant’s wife’s consent was voluntary because there was no evidence that her consent was equivocal or resulted from duress or coercion. 
Grubbs v. State, 177 S.W.3d 313 (Tex. App.—Houston [1st Dist.] 2005, pet. ref’d).

The First Court of Appeals addressed the issue of a consent search within the context of the university setting.  Specifically, in Grubbs, the defendant shared a dorm room with another individual at the University of Houston.  The resident assistant (“R.A.”) on duty in the defendant’s dormitory received complaints that an odor of marijuana was coming from the defendant’s room.  Pursuant to university policy, the R.A. contacted police and met them in front of the defendant’s room.  The R.A. then knocked on the door and received no response.  The R.A. then announced that he was the R.A. and was going use a master key to enter the room.  

The R.A. opened the door to the room wide enough to enter and see the entire room.  The defendant and his roommate moved to the door and the police asked if they could enter the room.  One of the two boys consented to the police entering their room.  While one of the officers was in the room, the defendant produced a bag containing marijuana and gave it to the officer. 

The defendant challenged the search of his room on the ground that the R.A. was not authorized to unlock the defendant’s door for campus police, nor could the R.A. consent to a search by campus police.  The court of appeals held that the university handbook, which the defendant had agreed in writing to follow, provided ample authority for the R.A.’s entry. Moreover, the court emphasized that the record reflected that the R.A. investigated the marijuana odor in accordance with his duties as an R.A. “to monitor the safety of the people in the dorm rooms and to investigate possible disciplinary violations.”   
In response to the defendant’s argument that the R.A. could not consent to a search by the police of the defendant’s room, the court first noted that there was no evidence that the R.A. had consented to allow the police into the defendant’s room or consented to any form of search of the room.  It was the defendant or his roommate, not the R.A., who had consented to the police entry into the room.  The court held that the evidence should not have been suppressed because the defendant had provided the marijuana to police voluntarily: “A defendant who voluntarily delivers something to police cannot later complain of an illegal search and seizure.”  Id. at 321.  
E.  Validity of Consent

United States v. Jaime, 473 F.3d 178 (5th Cir. 2006).

In United States v. Jaime, 473 F.3d 178 (5th Cir. 2006), the Fifth Court of Appeals clarified its previous rulings in United States v. Machuca-Barrera, 261 F.3d 425 (5th Cir. 2001), and United States v. Portillo-Aguirre, 311 F.3d 647 (5th Cir. 2002), to hold that a search performed at an immigration check-point was validated by the defendant’s consent.  In Jaime, a bus on which the defendant was a passenger was stopped at an immigration check-point, and the immigration officer asked for the defendant’s consent to search her suitcase immediately after he confirmed her U.S. citizenship.  The defendant consented to the search, and the immigration officer discovered narcotics in her suitcase.

The court explained that Machuca-Barrera’s “duration” test was the standard for determining the validity of the defendant’s consent.  The court also distinguished Portillo-Aguirre on the ground that the immigration officer in that case had completed his immigration inspection before returning to the defendant and requesting consent to search her bag. 

In holding that the evidence was obtained with the defendant’s consent in Jaime, the court acknowledged that the immigration officer had already satisfied himself that the defendant was a U.S. citizen when he asked for consent to search the suitcase.  It was the time elapsed between the agent’s initial contact with the defendant until she consented to the search that the court emphasized was the relevant issue.  The court restated the standard articulated under Machuca-Berrera’s “duration” test:

First, that so long as the primary programmatic purpose of the checkpoint was the detection of illegal immigrants, the permissible duration of a suspicionless detention there would be determined by objective factors, not by the subjective motivation or state of mind of the specific individual officers conducting the stop and related examination or questioning on the particular occasion at issue.   Thus we stated that “[i]t is the length of the detention, not the questions asked, that makes a specific stop unreasonable.”
“[Second], [t]he scope of an immigration checkpoint stop is limited to the justifying, programmatic purpose of the stop: determining the citizenship status of persons passing through the checkpoint.   The permissible duration of an immigration checkpoint stop is therefore the time reasonably necessary to determine the citizenship status of the persons stopped.   This would include the time necessary to ascertain the number and identity of the occupants of the vehicle, inquire about citizenship status, request identification or other proof of citizenship, and request consent to extend the detention.”
Jaime, 473 F.3d at 183-84 (emphasis original).  Here, the time elapsed between the immigration officer’s initial contact with the defendant until the defendant consented to the request to search was less than thirty seconds, which was no longer than necessary to fulfill the check-point’s immigration related purpose.
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